This article examines a proposed legislative response to Skilling v. United States, a response approved by the Senate but never voted on by the House. It argues that federal mail fraud prosecutions disgrace American criminal justice and that amending the mail fraud statute to proscribe "undisclosed self-dealing" would make them worse.
INTRODUCTION
In 2010, Senator Patrick Leahy, the Chairman of the Senate Judiciary Committee, denounced Supreme Court's recent decision in Skilling v.
United States
1 and proposed restoring 20-year penalties for what he called "undisclosed self-dealing." In 2012, the Senate approved Senator Leahy's proposal without significant opposition, and the House Judiciary Committee endorsed the proposal unanimously. Because the majority leader of the House failed to bring it to a vote, however, the 112th Congress ended without enacting Senator Leahy's proposal. Congress continues to consider its response to Skilling.
This article maintains that Senator Leahy's proposal would make federal mail fraud prosecutions even more dreadful than they already are. Congress's near approval of this measure without notable criticism or opposition reveals an institution in which ill considered posturing on criminal justice issues still goes unchallenged.
I. BACKGROUND: FROM MAIL FRAUD TO MCNALLY TO THE "HONEST SERVICES" STATUTE TO SKILLING
The federal mail fraud statute, enacted in 1872, was the first statute to "federalize" crimes against private individuals that formerly had been prosecuted only by state and local authorities. The statute was aimed, not at dishonest government officials, but at swindlers who used the mails to peddle things like phony western mining stock. 2 The statute forbids "devis [ing] any scheme or artifice to defraud" and then placing something in the mail for the purpose of executing the scheme. 3 As the Supreme Court recognized in 1999, the 1872 statute did no more than incorporate traditional concepts of fraud. 4 Fraud, a common law tort, consists of causing someone to part with his property or to act in other disadvantageous ways by lying. [February 14, 2014] Federal prosecutors pressed courts to stretch the statute, and particularly in the 1970s, they did. By 1987, nearly every federal court of appeals had held that the statute outlawed deprivations of "the intangible right of honest services," and none had rejected this conclusion. 6 These courts agreed that accepting a bribe or kickback deprived the public of its intangible right to honest services, and they said that other things did too. As the Supreme Court observed in Skilling, however, they were in "considerable disarray" about what the other things were. 7 In 1987, the Supreme Court called a halt, one that turned out to be fleeting. In McNally v. United States, 8 the Court held that the mail fraud statute outlawed deprivations of property, not of an ill-defined intangible right to honest services.
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At the time of McNally, federal law had prohibited the bribery of federal officials for more than a century, 9 and Congress had made it a federal crime to bribe state and local officials three years earlier. 10 Dissatisfied with these straightforward prohibitions of bribery and the numerous other devices it had for prosecuting dishonest officials, 11 the Justice Department complained that McNally had deprived it of an important tool in its fight against government corruption. It sought restoration of the honest-services gimmick, and Congress speedily complied. It enacted a new section of the mail fraud statute that read in full, "For the purposes of this chapter, the term 'scheme or artifice to defraud' includes a scheme or artifice to deprive the elements of this tort:
It is a general rule of law that, in order to obtain redress or relief from the injurious consequences of deceit, it is necessary for the complaining party to prove that his adversary has made a false representation of material facts; that he made it with knowledge of its falsity; that the complaining party was ignorant of its falsity, and believed it to be true; that it was made with intent that it should be acted upon; and that it was acted upon by the complaining party to his damage. 10 See 18 U.S.C. § 666 (prohibiting the bribery of any official of a state or local government that receives $10,000 or more per year in federal benefits, as almost every state and local government does). Although the statute did not define the critical term, no Member of Congress appears to have said, "This thing is gibberish, and I won't vote for it."
MELVILLE M. BIGELOW, THE LAW OF FRAUD 1 (1877
13 As William Stuntz observed, " [T] he story of American criminal law is a story of tacit cooperation between prosecutors and legislators, each of whom benefits from more and broader crimes." 14 The Supreme Court did not consider either the meaning or the constitutionality of the honest-services statute until Skilling v. United States in 2010. By that time, the government was able to cite substantial authority for the proposition that the statute proscribed "undisclosed self-dealing." 15 Although the government urged the Supreme Court to approve this standard, the Court not only rejected it but also took the unusual step of warning Congress that legislation approving it might be held unconstitutional. 16 In an opinion by Justice Ginsburg, the Court declared that it could save the honest-services statute from a "vagueness shoal" 17 only by confining it to the "solid core" that all the lower courts had recognized. 18 The Prosecutors seem unembarrassed to request new "tools" and offended when existing "tools" are threatened. After Attorney General Eric Holder endorsed the reduction of some mandatory minimum sentences, the National Association of Assistant United States Attorneys sent a public letter of protest:
[M]andatory minimum sentences are a critical tool in persuading defendants to cooperate, thereby enabling law enforcement officers to dismantle large drug organizations and violent gangs. Present law provides numerous opportunities for deserving defendants to avoid mandatory sentences through: cooperation in providing information about other criminals and criminal enterprises; plea bargaining, which resolves the vast majority of federal cases; [and other mechanisms].
Letter from the National Association of Assistant United States Attorneys to the Hon. Eric H. Holder, Jr., Jan. 27, 2014, available at http://www.mainjustice.com/wpadmin/documents-databases/187-1-NAAUSA-leter-to-Holder.pdf.
[February 14, 2014]
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In written statements submitted to the committee, two criminal defense attorneys maintained that prosecutors had abundant tools already. 26 The only witnesses actually to appear before the committee were a representative of the Justice Department and three former federal prosecutors.
One of these witnesses, George J. Terwilliger III, endorsed a Skilling "fix" somewhat tentatively. He suggested that the issue required further study and that legislation prohibiting undisclosed self-dealing might better be located outside the mail fraud statute.
27
The other witnesses were less hesitant. University of Florida Law Professor Michael L. Seigel complained, for example, that Skilling had left the federal government unable to convict of mail fraud (1) a state prosecutor who prosecuted an alleged murderer without disclosing the prosecutor's friendship with the murder victim, (2) a state legislator who sponsored legislation aiding his alma mater in language that did not make the identity of the benefitted university clear, and (3) Both the New York Times and the Washington Post endorsed the LeahyCornyn amendment. Neither paper offered any argument or analysis beyond the Times' claim that the amendment was "badly needed . . . to better prosecute corruption" 33 and the Post's declaration that it "would restore prosecutors' ability to go after official corruption." 34 All anyone needed to know was that the amendment was an anti-corruption measure and that corruption makes people very angry.
Bucking a strong political tide, the majority leader of the House, Republican Eric Cantor, did not include the Leahy-Cornyn proposal in the version of the STOCK Act he brought to a vote. 35 After the House approved this version, the majority leader of the Senate, Democrat Harry Reid, blamed Republicans for blocking a conference committee to resolve differences between the two chambers' bills. Following a vote for closure, the Senate approved the House-approved measure by unanimous consent.
36
The STOCK Act signed by the President did not include the Leahy proposal.
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III. CRIMINALIZING UNDISCLOSED SELF-DEALING As approved by the Senate, the Leahy proposal would create a new form of mail fraud-"undisclosed self-dealing."
38 At the core of the proposed statute is a definition of this term. Unsurprisingly, the conduct proscribed by the statute would have two elements-self-dealing and non-disclosure.
First, an official must "act for the purpose, in whole or in material part," of furthering his own financial interest or that of any of a number of other people or organizations. business partner, and any person or organization from whom or which he "has received anything of value." 39 Although the proposal borrows the term self-dealing from the law of fiduciary obligation, it reaches conduct the law has not regarded as self-dealing before. Every agent must act in the interest of people he serves and not in his own self-interest, 40 but self-dealing means self-dealing. Fiduciaries are not barred from contracting with people from whom they have received things of value, need not recuse themselves from decisions affecting the interests of these people, and need not disclose everything of value they have received.
Second, the official must knowingly falsify, conceal, cover-up, or fail to disclose "material information that is required to be disclosed by any Federal, State, or local statute, rule, regulation or charter applicable to the 39 The list also includes any business or organization of which the official is an employee, officer, director, trustee, or general partner; any individual, business or organization with whom or which he has any arrangement for employment or financial compensation; and any individual, business or organization with whom or which he is currently negotiating for employment or financial compensation.
The most sweeping item on the statutory list-anyone from whom the official "has received anything of value"-has an exception, and the exception has confused some readers. The proposed statute refers to receiving "anything of value, otherwise than as provided by law for the proper discharge of official duty, or by rule or regulation."
The first part of this language-"otherwise than as provided by law for the proper discharge of official duty"-was apparently drawn from the federal gratuity statute, 18 U.S.C. § 201(c). The phrase refers to the payment of an official's salary or other authorized compensation for his official work. The added words "or by rule or regulation" probably refer to payment of the official's salary or other authorized compensation as well. The draftsman might have added these words to make clear that "provided by law" does not refer to statutory law alone; rules and regulations count too.
The placement of the additional words, however, is odd. The bill does not say "otherwise than as provided by statute, rule or regulation for the proper discharge of official duty"; it says "otherwise than as provided by law for the proper discharge of official duty, or by rule or regulation." This placement has led some readers to conclude that the bill does not reach payments authorized by any rule or regulation even when the payments are not compensation for the performance of an official duty.
For example, a regulation prohibiting lobbyists from buying legislators' meals might allow lobbyists to host social events at which appetizers are served. See 5 CFR § 2635.203(b)(1). Some readers have thought that the bill would then exempt the receipt of appetizers because their receipt is "authorized by rule or regulation."
This reading seems improbable. Exempting conduct from a prohibition does not "authorize" it for all purposes or exempt it from other prohibitions. Under the bill, a legislator's knowing violation of a law requiring the disclosure of a lobbyist's appetizers could be the predicate of a federal mail fraud prosecution if the legislator later acted to favor the appetizer provider's financial interests. 40 41 Instead, the bill defines "material information" as any information concerning the official's own financial interest (when he is alleged to have furthered his interest) or any information regarding his "association, connection, or dealings with" anyone from whom he has received something of value (when he is alleged to have furthered a benefactor's interest).
IV. THE FIRST ELEMENT: SELF-DEALING
A. The Ubiquity of Self-Dealing
Self-dealing sounds sneaky, but public officials cannot avoid it. Every legislator engages in what the Leahy proposal calls self-dealing many times each year. A legislator who votes to reduce taxes, for example, "performs an official act for the purpose, in whole or material part, of furthering or benefitting a financial interest" of everyone on the statutory list-himself, his spouse, his employer, his business partner, and every person from whom he ever has accepted a beer, a fruitcake, an honorarium, or a fee for professional services.
Legislators commonly take official action to advance the financial interests of large groups of people. They approve bank bailouts, farm subsidies, tax breaks, rate increases, Medicare benefits, limits on credit card fees, and more. The benefitted groups are very likely to include people who have given things of value to the legislators. In addition, they are likely to include spouses, children, employers, business partners, and the legislators themselves. Under the Leahy proposal, any action taken to benefit a group that includes any of these people is self-dealing (although the self-dealing may be lawful either because the official has disclosed it or because no law requires its disclosure). See Congressional Record, Feb. 2, 2012, 112th Cong., available at http://thomas.loc.gov/cgi-bin/query/F?r112:3:./temp/~r1129FkULN:e256323:.
[Improve this cite.]
Although Senator Leahy's proposal would criminalize only conduct by public officials, donors and others could be prosecuted for conspiring with the officials and for complicity in their crimes. 43 State regulations sometimes prohibit action to benefit an official's financial interest when "the effect on that interest . . . is greater than the effect on a substantial class of persons to which the [official] belongs as a member of a profession, occupation, industry or [February 14, 2014] TERRIBLE TOOLS 9
B. The Uncertain Status of Campaign Contributions
Skilling warned, "If Congress were to take up the enterprise of criminalizing 'undisclosed self-dealing by a public official . . . ,' it would have to employ standards of sufficient definiteness and specificity to overcome due process concerns."
44 Senator Leahy therefore claimed on various occasions that his bill was "precise, careful legislation,"
45 that it was "carefully drafted to avoid ambiguity and lend certainty to the anticorruption law," 46 and that it had "unusual depth and precision in its definitions."
47 Leahy made this claim even of the version of the bill he initially introduced-one so ineptly drafted that it would not have accomplished its purpose 48 -and of the patched but ungrammatical version approved by the Senate. The Leahy proposal, however, has no comparable language. Benefitting a benefactor even as a member of a profession or other large group appears to be self-dealing. 44 48 See S.3854, 111th Cong. (2010). This bill declared that a public official engages in undisclosed self-dealing when he performs an official act for the purpose, in whole or in part, of furthering a financial interest of a person from whom he has received a thing of value and knowingly fails to disclose "material information regarding that financial interest in a manner that is required by any Federal, State, or local statute, rule, regulation or charter applicable to the public official." What statutes, rules, and regulations may require officials to disclose, however, are, not the "financial interests" of their benefactors, but the "things of value" the officials have received from them. Apparently no member of Congress or Congressional staffer noticed this glitch until I mentioned it at a conference attended by the Chief Counsel on Criminal Justice of the Senate Judiciary Committee on March 25, 2011. I should learn to keep my mouth shut. 49 Note the shift from verb to noun in this version's description of the second element of undisclosed-self dealing: "and (B) the public official knowingly falsifies, conceals, or covers up material information that is required to be disclosed by any Federal, State, or local statute, rule, regulation, or charter applicable to the public official, or the knowing failure of the public official to disclose material information in a manner that is required by any Federal, State, or local statute, rule, regulation, or charter applicable to the public TERRIBLE TOOLS [February 14, 2014] Although the Leahy proposal seems sufficiently precise to satisfy due process requirements, 50 the senator's claim of "unusual depth and precision in its definitions" is open to doubt. One question the proposal leaves unanswered is whether an official performs an act partly to further his own financial interest when he performs this act partly to encourage contributions to his re-election campaign. Another is whether he performs an act partly to further the financial interest of someone from whom he has received a thing of value when he performs an act partly to benefit a campaign contributor.
The straightforward answer to these questions seems to be yes. Campaign contributions are cash, which, as Yogi Berra has observed, is just as good as money. 51 In addition, spending campaign cash can enable a candidate to obtain a salaried position, something that unmistakably furthers his financial interest. And office holders may use campaign funds for purposes other than campaigning.
State law on the use of campaign funds often tracks federal law, and since 1989, federal law has prohibited federal office holders, former office holders, and current candidates from using campaign funds to pay personal expenses. 52 Candidates and former candidates may, however, donate these funds to charities without limit, to political parties without limit, and to political campaigns other than their own within limits. They also may use campaign funds to pay legal expenses if charged with official misconduct, to buy furniture and art for their offices, and to pay other expenses of campaigning and office holding. 53 Officials have used these funds to enable their spouses to accompany them on work-related travel and to host extended gatherings at five-star resorts in Vail, Park City, Puerto Rico, Las Vegas, South Florida, and Bermuda. One member of Congress even has used campaign funds to pay herself 18% interest on loans from herself to her campaign. 54 If people were asked outside the context of interpreting particular statutes whether officials further their financial interests and receive things of value when they obtain campaign contributions, most would find the question easy.
Nevertheless, taking official action to encourage campaign contributions and to benefit the interests of contributors is, one suspects, extremely common. Straining to save members of Congress from their folly, to save other elected officials too, and to prevent every knowing failure to report a campaign contribution from becoming a felony more serious than manslaughter, 55 courts might hold that the Leahy proposal does not make taking official action to encourage campaign contributions "self-dealing."
C. Benefits Given to Friends and Relatives
Taking benefits in the form of campaign contributions might or might not shield an official from prosecution for undisclosed self-dealing. Channeling benefits to the official's spouse and others close to him, however, would preclude prosecution. Although taking official action to further the future financial interests of a spouse, minor child, or anyone else on the statutory list qualifies as self-dealing, acting to reward someone who previously has given something of value to a spouse does not. Unless the 53 See id. at 154-55. 54 official himself has received a thing of value from a benefactor, taking official action to advance the benefactor's interests is permissible. Similarly, an official engages in self-dealing when he benefits anyone who has ever employed him or patronized his private business. He does not engage in self-dealing when he benefits someone who has employed his spouse or patronized the spouse's business.
D. Benefits Given by Lobbyists and Other Friends
A banker might host a legislator's trip to an old golf course in Scotland, and the legislator then might vote in favor of bailing out the banking industry. Under the Leahy proposal, the legislator would have engaged in self-dealing.
The situation would change, however, if the banker paid large sums to a lobbyist to urge subsidies for the banking industry and if the lobbyist then hosted the trip to Scotland without any prompting from his client. 56 In this situation, the legislator could defend against a charge of self-dealing by showing that he did not act for the purpose in whole or material part of favoring the lobbyist's financial interests; rather, he acted to benefit interests of the lobbyist's client. And although the client paid the lobbyist's fees, he did not provide the golf outing; he was in fact unaware of it.
57
Gimmicky offenses invite gimmicky defenses. Permitting a lobbyist or other "bagman" to provide benefits could defeat a charge of undisclosed self-dealing.
Although legislators and other officials cannot avoid what the Leahy proposal calls self-dealing, a benefactor intent on corrupting an official probably could find ways around the proposal. Casting benefits in the form of campaign contributions might be enough, and if it were not, he could channel benefits to the legislator's spouse or could hire a lavish lobbyist.
E. Advancing Financial Interests
The Leahy proposal requires courts to distinguish between actions intended to advance benefactors' financial interests and actions intended to advance their other interests. Awarding a job, a scholarship, a grant, a lease, a contract, a rate increase, or a commercial license usually makes a benefactor richer, and approving a zoning change usually does too. 56 
Cf.
Wikipedia, List of Trips Funded by Jack Abramoff, http://en.wikipedia.org/wiki/List_of_trips_funded_by_Jack_Abramoff (last visited Nov. 13, 2013). 57 The client should avoid any conduct that might make him appear to be the source of the benefit provided-for example, reimbursing the lobbyist for the cost of the trip.
[February 14, 2014]
TERRIBLE TOOLS 13
Approving a pardon for a benefactor, however, probably does not further the benefactor's financial interest (although the benefactor's release from prison might enable him to take a job and although the pardon might make him eligible for an occupational license). Approving a low-digit license plate, making an honorific award, or inviting a benefactor to stay overnight in the Lincoln bedroom probably does not advance his financial interest either (although status symbols and obvious friendship with important officials could contribute to a benefactor's financial success). Approving a bridge sought by a benefactor probably would better his finances if the bridge improved access to his business, but it might not confer a financial benefit if the bridge merely made it easier for him to get home. The issue might be whether the bridge would reduce the benefactor's expenditures on gas.
F. Proving Purpose
The Leahy proposal makes an official's purpose crucial. He must "perform an official act for the purpose, in whole or material part, of furthering or benefitting a financial interest" of a person or group on the statutory list.
"Purpose" is more than knowledge; the word refers to an actor's goal, desire, or conscious object. 58 If a legislator were to support a bank bailout after accepting a trip to Scotland from a banker, the legislator might testify that furthering his benefactor's financial interest was no part of his objective. Of course he understood that the bailout would advance the interest of his host, but the legislator's only purpose was to prevent a collapse of the economy and thereby serve the public.
Offering a defense like this one would make the merits and demerits of a challenged official action relevant. Did a lease, contract, grant, rate increase, or zoning change further the public interest, or was its purpose partly to feather a benefactor's private nest? Members of Congress who bemoan the federal deficit and maintain that the federal justice system is too poor to afford trials to more than a small minority of defendants apparently have no qualms about requiring courts to rehash at length the pros and cons of official actions and the purposes that lie behind them. 
V. THE SECOND ELEMENT: NON-DISCLOSURE
A. Standing Federalism on Its Head
The Leahy proposal incorporates the disclosure requirements of state and local law, perhaps because Congress was unwilling to do the hard work of devising uniform national standards, perhaps because it doubted that such standards would be constitutional, 59 or perhaps because it simply had no idea what disclosure requirements to impose.
Looking to state law, however, effectively moves trials for state regulatory violations into the federal courts and causes federal law to vary from state to state. In one state, the violation of a reporting requirement punishable only by private reprimand or public censure is transformed into a twenty-year federal felony. In a neighboring state, a failure to report the same information is no crime.
Three states-Idaho, Michigan, and Vermont-require neither legislators nor executive branch officials to disclose any gifts or honoraria they receive. 60 
B. Leahy's Paradox
Casting aside state enforcement mechanisms and penalty provisions offends basic principles of federalism, and incorporating some parts of a state regulatory scheme but not others does too.
States respond to what the Leahy proposal calls self-dealing in several ways. Sometimes they ignore it; sometimes they require its disclosure; and sometimes they prohibit it either by forbidding the creation of a conflicting interest (no official may accept a gift worth more than $50 from a lobbyist) 65 or by requiring recusal when a conflict of interest arises (a legislator may not vote on a bill if the legislator owns or has any financial interest in a business likely to be substantially affected by the bill). The Leahy proposal makes self-dealing a federal crime only when a state has taken the middle path, regulating self-dealing by requiring disclosure. The proposal does not reach either the kind of self-dealing a state ignores or the kind it forbids-presumably the least troublesome and the most troublesome kinds. 66 Consider, for example, a state legislator who has not disclosed that his spouse owns a few shares of stock in an oil company and who votes to make a block of state land available for oil development. Under the Leahy proposal, this legislator's fate would turn on his state's laws.
In State A, no law or regulation might require disclosure of a spouse's stock holdings, and no law might require the legislator's recusal. In State A, the legislator would be guilty of no crime, state or federal.
In State B, a legislative rule might require a legislator to list in an annual report filed with his chamber's committee on ethics all stocks that he and his spouse own. Violation of this rule could lead to public or private reprimand or censure. In State B, the legislator would have committed a major federal felony.
In State C, a statute might declare that legislators may not vote on 63 See 18 U.S.C. § 1961(1) (RICO); 18 U.S.C. § 1956(c)(7)(a) (money laundering). 64 Senator Leahy's next book might be titled, Predicates Squared and Predicates Cubed: Turning Minor Misdemeanors into Fantastic Felonies in in Three Easy Steps. 65 As noted above, several states do not require legislators to disclose the gifts and honoraria they receive but do forbid the receipt of some gifts and honoraria. See note supra. 66 To be sure, a state may employ two or more regulatory strategies simultaneously. The fact that a campaign contribution is illegal, for example, does not excuse an official from reporting it.
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TERRIBLE TOOLS [February 14, 2014] matters substantially affecting enterprises that they or their spouses own in whole or in part. Violating this statute might be a criminal misdemeanor, but in State C as in State A, the legislator would be guilty of no federal crime. Respect for federalism could not explain this result, for State C would punish the legislator's undisclosed self-dealing more severely than State B would. Under the Leahy proposal, engaging in self-dealing that a state prohibits is not a federal crime, but failing to report self-dealing that the state requires reported is a major felony. It would be fairer and more effective for Congress to draft a national code of conduct for state officials, telling them what gifts and campaign contributions they may accept, what gifts and campaign contributions they must disclose, and what conflicts of interest require them to disqualify themselves from acting. Such a code almost certainly would be unconstitutional, however, 67 and even if it were not, it would depart from almost everyone's sense of the appropriate division of state and federal authority. Although the fairer and more effective solution is unthinkable, incorporating some state laws but not others for no coherent reason and punishing violations of the incorporated laws much more severely than the states consider appropriate seems to command broad bipartisan support. 67 See National Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012) (holding that Congress may not force states to approve substantial expansions of their Medicaid programs by threatening to withdraw federal funding from existing programs); Printz v. United States, 521 U.S. 898 (1997) (holding that Congress may not force state law enforcement officers to conduct background checks of handgun purchasers); New York v. United States, 505 U.S. 144 (1992) (holding that Congress may not force states either to accept ownership of radioactive waste or else to regulate it in accordance with federal instructions). In Garcia v. San Antonio Motor Transit Auth., 469 U.S. 528 (1985) , the Supreme Court overruled a prior decision and held, five-to-four, that Congress could enact a minimum wage law applicable to the employees of state and local governments. The federal government's authority to assure minimum-wage parity among public and private workers, see id. at 554, does not suggest that it may direct the performance of state governments acting simply as state governments.
Congress enacted the mail fraud statute pursuant to the postal power rather than any of the powers at issue in Sebelius, Printz, New York v. United States, and Garcia. But the authority "to establish post offices," U.S. Const. art. I, § 8, cl. 7, surely does not include the power to promulgate a general code of conduct for state officials. Indeed, the thought that this power authorizes the federal prosecution of a state official for undisclosed self-dealing whenever any mailing by anyone is "incident to an essential part of the scheme," see Schmuck v. United States, 489 U.S. 705, 712 (1989), takes one aback. If any of the Framers imagined that the postal power would enable Congress to police the ethics of state officials, he had more sense than to say so out loud.
Some scholars have argued that Congress's power and duty to guarantee each state a republican form of government, U.S. Const. art. IV, § 4, authorizes it to apply anticorruption legislation to state officials. Although public officials cannot avoid conduct that the Leahy proposal denominates self-dealing, the proposal punishes this conduct only when an official has knowingly failed to disclose "material information that is required to be disclosed by any Federal, State, or local statute, rule, regulation or charter." A critical issue is the appropriateness of treating violations of federal, state, or local disclosure requirements as federal mail fraud. These requirements are often vague, prolix, hyper-technical, and under-enforced.
68
A New York commission concluded that the state's Ethics in Government Act "mandates absurdly excessive financial disclosure requirements" for more than 70,000 employees. 69 An ABA Committee on Government Standards spoke of "a complex and formidable rule structure, whose rationale is increasingly obscure and whose operation is increasingly arcane." 70 A director of the federal Office of Government Ethics complained, "[E]ven an employee who sincerely wants to follow the rules doesn't have the remotest chance of understanding them." Funding for the enforcement of disclosure requirements is sometimes close to nonexistent. In Delaware, a two-person Public Integrity Commission is responsible for enforcing the ethical rules applicable to 48,000 public employees.
73
Even better funded agencies are likely to investigate only when they receive complaints, which they almost never do. In its sixth year, the Tennessee Ethics Commission had yet to penalize anyone. 74 The absence of effective enforcement can lead to frequent violation. The South Florida SunSentinel reported that, although Florida law required 34,959 state employees to report the receipt of every gift worth more than $100, the number who reported any gift in 2008 was 385.
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Perhaps Senator Leahy's proposed federalization of state reporting requirements would prompt greater compliance with these requirements by state officials. More probably, however, federal prosecutors would charge failing to report self-dealing so rarely that compliance rates would not be greatly affected. Prosecuting violations of state reporting requirements would be simply a way to bring down officials believed on other grounds to be malefactors. Congress would have added another handy tool to the prosecutors' overflowing kit. Sending prosecutor-picked malefactors to prison could become even easier (and perhaps more fun) than shooting gophers.
VI. THE PROCEDURAL CONSEQUENCES OF CREATING ANOTHER FORM OF MAIL FRAUD
The Leahy proposal makes undisclosed self-dealing a form of mail fraud rather than a separate crime. Because some courts had treated undisclosed self-dealing as mail fraud prior to Skilling, the mail fraud statute seemed to be where a prohibition of self-dealing belonged. Prosecuting this conduct as a separate crime, however, would be far less objectionable.
76
The kindest assumption is that the senator and his staff had no idea how 72 76 The suggestion is that Congress should make whatever it wants to punish a crime rather than one form of another crime. If Congress wished, the jurisdictional "hook" could remain placing something in the mail. [February 14, 2014] TERRIBLE TOOLS 19 mail fraud prosecutions work. The following description draws heavily on the case of former Illinois Governor George H. Ryan, whom I represented in unsuccessful post-conviction proceedings, but many other cases resemble Ryan's. 77 By throwing a mass of undifferentiated charges of unattractive conduct into a churning cauldron, prosecutors undermine core procedural protections and invite jurors to judge the defendant's character rather than his guilt or innocence of particular charges.
Were the Leahy proposal to become law, prosecutors would charge corruption cases as they do today by alleging a single fraudulent scheme. The indictment would declare that the scheme began at or before the moment the defendant took office and ended when he left office or was arrested. It would allege that the objects of this scheme were to defraud the public of money and property, to deprive the public of the intangible right of honest services, and to engage in undisclosed self-dealing. The alleged scheme would have lasted for years. In the case of Governor Ryan, the scheme allegedly began when he was elected as Illinois Secretary of State and ended when he left the governor's office twelve years later.
78
The bulk of the indictment would consist of paragraphs beginning with the words "it was a part of the scheme" or "it was a further part of the scheme." Each of these paragraphs would recite unattractive conduct. The defendant might be said to have used state property for political purposes, to have awarded low-digit license plates to campaign contributors, to have favored friends and benefactors in the award of government contracts, to have accepted a secret political consulting fee, to have violated a campaign Courts embrace the fiction that everything done during the defendant's time in office was part of one grand plot. They treat a "scheme" as though it were a one-person conspiracy, borrowing precedents concerning the scope and duration of conspiracies without reflection. Ninety years ago, however, the courts took a more sensible view. See McClendon v. United States, 2 F.2d 660, 660-61 (6th Cir. 1924) ("[I]t has never yet been thought that the 'scheme to defraud' . . . could be found in the mere succession of diverse swindles, unrelated save as they had a common stage.").
The pretense that all of the defendant's conduct was part of a single scheme would guide the trial judge in ruling on pretrial motions and conducting the trial. At the end of the trial, however, the judge would perform a breathtaking feat of prestidigitation and shrink the scheme to almost nothing. He would solemnly instruct the jury, "Ladies and gentlemen, you need not find the scheme charged in the indictment. Discovering any tiny scheme anywhere along the way will be enough." See text at notes infra.
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TERRIBLE TOOLS [February 14, 2014] pledge not to accept gifts worth more than $50, to have instructed a subordinate to be more pleasant to a campaign contributor, to have shared confidential government information with private advisors, and more. All of the rotten things people said about him when threatened with prosecution themselves would appear in numbered paragraphs. Some of the alleged misconduct would have violated criminal or civil regulations, and some would not. The indictment of Governor Ryan included all of the allegations listed in this paragraph. The allegations would not be listed under the headings "money-property fraud," "honest services fraud," and "undisclosed self-dealing." The indictment would simply declare that they were all "parts of the scheme" and that the scheme included the three unlawful objects.
After setting forth the alleged scheme for many pages, the indictment would charge several counts of mail fraud-each of them a mailing in furtherance of the unitary scheme. The mailings might be innocuous-for example, an election board's mailing of a certificate of the defendant's election to office.
79
The trial would continue for weeks or months as jurors heard descriptions of the defendant's allegedly improper behavior. The jurors would react initially to the drip, drip, drip of evidence without having been instructed on the law. 80 The trial of Governor Ryan lasted nearly six months.
At the end of the trial, the judge would instruct the jury that the government need not prove all of the acts alleged to constitute the fraudulent scheme. Proving any act that established the elements of mail fraud would be enough. The issue presented to the jury would be whether any of the dirt thrown at the wall had stuck. 81 The defendant might or might not be entitled to an instruction that all of the jurors must agree on which act or acts the government had shown. He might or might not be entitled to an instruction that the jurors must agree on 79 In the case of Governor Ryan, the alleged mailings did relate to particular aspects of the alleged scheme and did permit the jury to separate some aspects of the scheme from others. My guess, however, is that the prosecutors would not have written the indictment that way if they had considered the issue more carefully. They rarely took less advantage than the law allowed.
80 Judge William Schwarzer compares the jurors' experience to watching a baseball game without being told the rules of baseball until the game ends. William which of the three kinds of mail fraud had been proven. 82 Even if the trial judge were to give one or both of these unanimity instructions, no one would know whether the jurors followed them, which act or acts they considered proven, which act or acts they considered legally sufficient, and which theory or theories of mail fraud they employed. The defendant would not be entitled to special verdicts on any of these issues. 83 The jury would be unlikely to untangle the mass of evidence it had heard. Following the conviction of Governor Ryan, a newspaper reporter asked jurors which allegations had been most influential. Juror James Cwick replied, "There was a whole lot of stuff out there. You could pretty much take your pick."
84 He added, "Each box, each piece of evidence was a brick, and if you put all the evidence together, it was a house."
85 Juror Kevin Rein explained, "It wasn't a smoking gun. I went into deliberations with a feeling something was probably not on the up-and-up-and after 5½ months [of trial] you have an idea." Many court of appeals decisions touch on whether jurors must agree about which alleged acts in furtherance of the supposed scheme the defendant performed or schemed to perform and which form of mail fraud the government established. None of the decisions, however, appear actually to resolve either of these issues. See The Supreme Court has supplied a hornbook rule that leaves the critical questions unanswered. "A jury in a federal criminal case cannot convict unless it finds that the government has proved each element" of an offense, but "a federal jury need not always decide unanimously . . . which of several possible means the defendant used to commit an element of a crime." Richardson v. United States, 526 U.S. 813, 817 (1999) . 83 Whether to submit special interrogatories to the jury is left to the trial judge's discretion, and judges have submitted them in some mail fraud cases. . Cwick also observed, "The way I see things, I think I saw an up-close view of real life, how government works, how politics works." Janega & Rybarczyk, supra note . 86 Id.
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TERRIBLE TOOLS [February 14, 2014] was tried witness by witness, piece of evidence by piece of evidence, and it was only by looking at the totality of the case that the true picture could be shown to this jury." 87 It is no surprise that prosecutors describe the mail fraud statute as "our Stradivarius, our Colt 45, our Louisville Slugger, our Cuisinart." 88 American courts ordinarily exclude "other acts" evidence. Although a defendant accused of purse snatching may have been convicted a dozen times of purse snatching, the jury will not learn of his prior convictions. 89 This evidence will be excluded because jurors should not be tempted to convict the defendant simply for being a bad person; they should judge the accusation of a particular wrongful act at a particular time.
Mail fraud trials, however, are extended smear campaigns. They have something in common the "hooliganism" trials of the Soviet Union and the People's Republic of China. 90 These trials disgrace American justice, and Senator Leahy has found a way to make them worse.
CONCLUSION: WHAT'S WRONG WITH CONGRESS?
When a lawyer reviews a proposed will, trust, lease, statute, or other document, he typically asks whether the language of this document will do what it was intended to do, whether it will do things it was not intended to do, and whether it will be fairly and effectively implemented. No member of Congress and no staff member, however, seems to have adverted to the defects of the Leahy proposal described in this article. Although many people on Capitol Hill are law school graduates and members of the bar, there appear to be no lawyers there.
The story this article has told about Senator Leahy's proposal echoes
24
TERRIBLE TOOLS [February 14, 2014] comparable effort would be hopeless today. 96 In 2011, even Senator Webb's proposal to establish a bipartisan commission to study the criminal justice system-a proposal supported by groups as diverse as the National Sheriffs' Association, the Fraternal Order of Police, the ACLU, and the NAACPfailed to attract enough votes to overcome a Senate filibuster. 97 Congress's hyper-partisanship may be the primary reason for its low approval ratings, 98 and its undemocratic procedures may contribute to public disapproval as well. Republicans and Democrats were united in supporting the Leahy proposal, however, and no member of Congress opposed this measure publically. In the last Congress, only woefully undemocratic procedure kept this measure from becoming law. The majority leader of the House thwarted the will of an overwhelming majority of both houses and did so without explanation.
Although a fiscal crisis may be bringing the era of mandatory minimum sentences and ever increasing prison populations to an end, 99 the Leahy
